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Tax and Estate Guidance for California Same-Sex Couples Post-Windsor 

IN UNITED STATES V. WINDSOR, the U.S. Supreme Court held that 
Section 3 of the Defense of Marriage Act (DOMA), which required 
married same-sex couples to be treated as unmarried for federal law 
purposes, is a deprivation of equal protection under the Fifth 
Amendment to the U-5. Constitution. 1 With approximately 198 sep
arate Internal Revenue Code (IRC) provisions that refer to marital 
status,2 the Windsor case was poised to effect major changes in the 
tax lives of married same-sex couples. 3 The case did not, however, hold 
that all of DOMA is unconstitutional. Windsor challenged only 
Section 3 of DOMA and did not overturn Section 2, which allows 
states not to recognize a same-sex marriage performed in another juris
diction.4 Following Windsor, states may continue to ban same-sex mar
riage within their jurisdiction and for state law purposes decline to 
recognize same-sex marriages validly entered into in another juris
diction. This allows the country be to be divided into "recognition 
states" and "nonrecognition states." Since federal tax law historically 
has looked to the states on the issue of marriage, the existence of recog
nition and nonrecognition states leaves open the possibility that a same
sex couple validly married in a jurisdiction that allows same-sex 
marriage but domiciled in a nonrecognition state would not be con
sidered married for federal tax purposes.5 The Internal Revenue 
Service promised guidance. 

On August 29, the Department of Treasury and the IRS issued Rev
enue Ruling 2013-17 and Notice IRS-2013-72, ruling that same-sex 
couples legally married in a jurisdiction that recognizes their marriage 
will be treated as married for all federal tax purposes, including 
income, gift, and estate taxes, and that such spouses are included for 
purposes of federal tax law in the terms "spouse," "husband and wife," 
"husband," and "wife," and that the term "marriage" includes the 
marriage of a same-sex couple. This ruling applies regardless whether 
the couple is domiciled in a recognition or nonrecognition state. 
Treasury Secretary Jacob J Lew described the ruling as providing "cer
tainty and clear, coherent tax-filing guidance for all legally married 
same-sex couples nationwide. "6 While Revenue Ruling 2013-17 
resolves many questions about the tax and estate consequences of 
Windsor, the IRS may provide additional guidance.7 

The IRS began applying Revenue Ruling 2013-17 in September, but 
affected taxpayers who wish to rely on the ruling may do so for ear
lier periods, as long as the applicable limitations period for filing a claim 
under IRC Section 6511 has not expired.8 Pursuant to Section 6511, 
a taxpayer may generally file a claim for refund for three years from 
the date a return was filed or two years from the date the tax was paid, 
whichever is later (unless the taxpayer has an agreement with the IRS 
extending this period); therefore, married same-sex taxpayers may 
amend tax returns and file refund claims for tax years 2010, 2011, and 

~ 2012. If recognition of the same-sex marriage would not benefit the 
~ taxpayer for tax purposes, there is no obligation to file an amended 
~ return.9 Pursuant to the prospective application of Revenue Ruling 
~ 2013-17, the IRS will not review past returns for issues created as a 
u 
02 result of recognition of the taxpayer's marital status.10 
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Following Windsor and Revenue Ruling 2013-17, California tax 
attorneys with married same-sex clients have extensive work to 
accomplish on behalf of these clients_ For same-sex clients who reside 
in California and were legally married in California or another juris
diction,11 the end of Section 3 of DOMA may have brought a false 
sense of security and the belief that the only change that they will need 
to make is changing their income tax filing status to married filing 
jointly or married filing separately. In fact, the end of Section 3 of 
DOMA requires a full-scale audit of of their tax planning. Income, 
gift, and estate tax plans will likely need review, and tax refunds may 
be applied for, if appropriate. In addition to working with currently 
married same-sex couples, tax attorneys should be advising any wid
owed or divorced clients to analyze how the end of their same-sex 
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marriage is affected. Finally, there are same
sex couples who are not married but are con
sidering whether to marry. While the decision 
to marry is unlikely to be motivated by the 
couple's tax plan, tax attorneys should be 
prepared to discuss how marriage will affect 
the couple's tax plan and whether California's 
registered domestic partnership is an appro
priate alternative. 

Married Same-Sex Couples Living in 
California 

Married same-sex couples living in California 
now have all the benefits and burdens under 
state and federal tax law that apply to a mar
ried heterosexual couple, and tax attorneys 
should be prepared to provide guidance on 
how such changes will impact a couple's 
income, gift, and estate tax plans. 

Attorneys should advise married same
sex couples living in California to assess their 
current income tax filing status and other 
elements of their income tax plan. Beginning 
with the next income tax filing for calendar 
yeai- 2013, these clients need to determine 
whether to file as married filing jointly or 
married filing separately.12 This change alone 
will offer more efficient tax preparation for 
those married same-sex couples that previ
ously were required to file as separate unmar
ried individuals (and as separate filers, to 
divide deductions, allocate to different returns 
children claimed as dependents, and so on) 
and may now choose to file as married filing 
jointly. These clients should also update the 
claimed allowances on their Form W-4, Em
ployee's Withholding Allowance Certificate, 
as this may affect future withholdings, and 
review their quarterly estimated income tax 
payments if applicable. 

For those tax years that remain open 
(again, 2010, 2011 and 2012, unless an agree
ment was entered into extending the statute 
of limitations) married same-sex couples 
should also determine if they are entitled to 
an income tax refund based on a lower tax 
liability than otherwise would have applied 
if they had been eligible to file as married fil
ing jointly or married filing separately at the 
time of the filing. Specific income tax items to 
consider in determining whether the change 
in filing status may result in a refund include, 
among others, claiming personal and depen
dency exemptions, standard or itemized 
deductions, the earned income tax credit or 
child tax credit, and exclusion of gain from 
sale of a principal residence owned by one 
spouse. Married same-sex couples and their 
employers also may seek refunds or adjust
ments of overpayment of FICA taxes and 
federal income tax withholding (employment 
taxes) with respect to certain benefits provided 
to a same-sex spouse of an employee that 
would otherwise have been excluded from the 

employee's gross income and wages if the 
marriage had been recognized. Such benefits 
include health coverage benefits or fringe 
benefits that were provided by the employer 
to the same-sex spouse and are excludable 
from income under IRC Sections 106, 11 ?(d), 
119, 129 or 132.13 While this financial analy
sis should be done to determine if an income 
tax refund is available, some married same
sex couples may find that the recognition of 
their marriage increases their income tax lia
bility due to the "marriage penalty." Married 
couples who file jointly, and in wfach each 
spouse has relatively high earnings, gener
ally owe more tax than they would if each 
filed as a single unmarried taxpayer because 
while marginal tax brackets for married joint 
return filers are higher than for single filers, 
the brackets are not twice as high. If the mar
riage penalty would otherwise have a pp lied 
in past years, then no action need be taken as 
there is no obligation to amend past income 
tax returns in this circumstance.14 

In the same manner that a married same
sex couple's income tax plan must be updat
ed to reflect the change in the law, so must 
their gift and estate plans be updated. Prior 
to Windsor, married same-sex couples were 
treated as unrelated individuals under the 
tax laws. As a result, any lifetime gift or be
quest under an estate plan to a same-sex 
spouse was treated as a taxable gift to an 
unrelated party rather than a gift that quali
fied for the unlimited marital deduction 
for gifts and bequests to a spouse.15 A taxable 
gift to an unrelated party would reduce the 
transferor spouse's applicable unified estate 
and gift tax exclusion amount (cmrently $5.25 
million, indexed for inflation and scheduled to 

increase to $5 .34 million in 2014, referred to 
as the "applicable exclusion amount"), and if 
the aggregate amount of gifts and/or bequests 
to the same-sex spouse and others exceeded 
the applicable exclusion amount, a gift or 
estate tax would be due .16 The availability of 
the unlimited marital deduction now allows 
married same-sex couples to delay the impo
sition of these transfer taxes on gifts and 
bequests between spouses until gifts in excess 
of the applicable exclusion amount are made 
to persons other than the spouse or until the 
death of the surviving spouse. 

Many gift and estate plans, however, were 
drafted without marital deduction planning. 
With the availability of the unlimited mari
tal deduction, several elements of an existing 
gift and estate plan should be reviewed. First, 
the unlimited marital deduction is available to 

outright gifts or bequests to a spouse and is 
also available to gifts or bequests made in 
trust for a spouse as long as terms of the trust 
will allow the transferred property to be char
acterized as qualified terminable interest prop
erty (QTIP).17 A QTIP trust (also commonly 

known as a marital trust) not only offers the 
unlimited marital tax deduction but also 
allows the transferor spouse to have control 
over the disposition of assets at the surviving 
spouse's death, since the transferor as the 
trust creator has the power to determine the 
remainder beneficiaries of the trust. Without 
the benefits of the unlimited marital deduc
tion, however, married same-sex couples may 
have been less inclined to utilize trusts in 
their estate plan. These clients should revisit 
their estate plan to determine if a QTIP trust 
is appropriate for their plan. In addition, if a 
gift to a same-sex spouse was made outright 
or in a QTIP trust in a tax year that remains 
open, an amended gift tax return should be 
filed to apply for the benefits of the unlimited 
marital deduction and either restore that por
tion of the taxpayer's applicable unified estate 
and gift tax exclusion amount that was 
improperly allocated to the gift to the same
sex spouse or QTIP trust and/or to apply for 
a refund of gift taxes paid. 

Since a primary benefit of the unlimited 
marital deduction in estate tax planning is to 
delay the imposition of an estate tax, many 
married same-sex couples may have pur
chased and maintained life insurance on each 
spouse's life as part of their gift and estate plan 
in order to provide the surviving spouse suf
ficient liquidity to pay the estate tax due in the 
absence of the unlimited marital deduction . 
These individual life insurance policies may 
no longer satisfy their purpose if the gift and 
estate plan eliminates any estate tax on the 
first spouse's death. If liquidity remains a 
concern upon the surviving spouse's death, the 
couple may wish to modify their gift and 
estate plan by substituting the individual life 
insurance policies for a second-to-die life 
insurance policy, which is often less expensive. 

There may also be elements of a gift and 
estate plan that are not for the benefit of the 
surviving spouse but are still affected by mar
ital status, including planning with retire
ment benefits or taking advantage of the abil
ity of spouses to split gifts. For planning with 
retirement benefits, consider that if there is a 
qualified retirement plan intended to benefit 
someone other than the employee's spouse at 
the employee's death, a spousal consent is 
required. This requirement would not have 
been imposed on a married same-sex couple 
before Windsor. In order to ensure that the 
nonspousal beneficiary designation for a qual
ified retirement plan is honored, the benefi
ciary designation with the spousal consent 
should be reexecuted. Alternatively, married 
same-sex couples may want to reconsider a 
beneficiary designation for someone other 
than the surviving spouse. These couples may 
now take advantage of qualified retirement 
plan benefits available for spouses, including 
rollover distributions, which permit the sur-
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viving spouse to roll over her or his qualified 
retirement plan benefits to her or his own 
qualified retirement plan or another employer 
plan, and delays in required minimum dis
tributions from an inherited plan, which per
mit spouses to defer distributions until the 
plan participant would have attained the age 
of 70~ and would have been required to take 
the required minimum distributions . 

Another benefit now available to married 
same-sex couples is gift splitting, by which a 
nongifting spouse may consent to treat half 
of all gifts made by a gifting spouse as made 
by the nongifting spouse. The availability of 
gift-splitting mitigates the use of the gifting 
spouse's applicable exclusion amount. For 
open tax years, this is another analysis point 
to determine if amended gift tax returns 
should be filed . 

Due to the breadth of changes that may be 
appropriate for a married same-sex couples' 
income, gift, and estate plan, as well as the 
possibility for tax refunds in open tax years, 
California tax attorneys should be working 
with these clients to ensure that they take 
advantage of the benefits of marital status that 
are now available. 

Widowed and Divorced Same-Sex 
Spouses 

Since the tax issue in Windsor was a refund 
for federal estate tax based on the marital 
deduction for a bequest to a surviving spouse, 
tax attorneys should clearly be planning to 
amend any estate tax returns filed for open 
years that will result in a refund of estate 
tax. Tax attorneys should also be reviewing 
estate tax returns for a decedent dying in 
2010 and thereafter to maximize the benefits 
of spousal portability. Portability entitles a 
surviving spouse to take advantage of the 
unused portion of a deceased spouse's applic
able unified gift and estate tax exemption 
(DSUE).18 The DSUE may be used for either 
lifetime gifts or bequests made by the sur
viving spouse, and the DSUE augments the 
surviving spouse's applicable unified gift and 
estate tax exemption for these gifts and 
bequests.19 As the DSUE will only exist for 
nontaxable estates, tax attorneys should be 
careful not to focus only on estate tax refund 
claims of their widowed same-sex clients. 

Divorced clients who have ended a same
sex marriage also require advice post-DOMA. 
Among the federal tax laws based on mari
tal status are those that govern the tax treat
ment of spousal support payments and trans
fers of property incident to divorce . Pursuant 
to Windsor and Revenue Ruling 2013-17, 
the tax treatment of alimony and transfers of 
property incident to divorce are now also 
available to same-sex couples under a divorce, 
separation instrument, or court order. 

Spousal support payments that qualify as 
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"alimony" within the meaning of IRC Section 
71 are includable as income to the recipient 
and deductible by the payor.20 If the divorc
ing parties do not want the alimony to be tax
able to the recipient under IRC Section 71, the 
terms of their settlement agreement or divorce 
judgment may permit opting out of this treat
ment. If the settlement agreement or divorce 
judgment is silent on the matter, the default 
rule of taxing the alimony received by the 
recipient applies. As same-sex couples divorc
ing pre-Windsor and their family law attor
neys may not have anticipated that this tax 
treatment would be available to the divorc
ing couple, it is likely that many existing set
tlement agreements or divorce judgments are 
silent. There are three issues to consider with 
a same-sex divorced client and his or her 
alimony obligations or receipts. If the client 
is the payor, amended income tax return 
should be filed for all open years claiming the 
deduction under IRC Section 215. If the client 
is the recipient, since the IRS is only apply
ing Ruling 2013-17 prospectively and will not 
be reviewing past returns for issues created as 
a result of the recognition of the taxpayer's 
marital status after Windsor, no amended 
tax returns need be filed. However, beginning 
with the 2013 tax year the recipient must 
begin including the alimony as income. If 
taxing the alimony is not consistent with the 
former couple's intent, but their settlement 
agreement or divorce judgment is silent 
because of their belief that these laws cl.id 
not apply to them, the former couple must 
also consider returning to court to modify the 
agreement or judgment to reflect their intent, 
if the court retained jurisdiction. 

Another benefit now available to divorced 
same-sex couples is the preferential tax treat
ment under IRC Section 1041 for transfers of 
property incident to a divorce. Pursuant to 
that section, property transferred between 
spouses because of a divorce is not subject 
to income or gift tax. If a client's divorce oc
curred recently enough that the statute of 
limitations for the year in which the transfers 
occurred remains open, amended income tax 
returns should also be filed to take advantage 
of IRC Section 1041 and the characterization 
of these transfers as nontaxable events. 

Another issue to consider for same-sex 
divorced clients involves the distribution of the 
spouses' retirement plans in the divorce. 
Retirement plans are commonly divided in 
California upon divorce based on a claim of 
a community property interest in the plan. 
Generally, if a spouse acquires an interest in 
an employee's retirement plan upon divorce, 
and the retirement plan is not covered by 
ERISA, it is possible to obtain a qualified 
domestic relations order that causes the tax 
on the distribution to be paid by the recipi
ent spouse rather than the employee spouse. 

If the distribution is made pursuant to a non
qualified domestic relations order-the only 
order available to married same-sex couples 
prior to Windsor-the employee spouse is 
liable for the tax on the distribution. As with 
the alimony and transfers incident to divorce, 
amended income tax returns for the open 
tax years should be filed by the employee to 
take advantage of IRC Section 1041 and the 
characterization of these transfers as non
taxable events. 

Same-Sex Couples Considering 
Marriage 

In addition to same-sex marriage, California 
also allows same-sex couples to register as 
domestic partners.21 The U.S. Supreme Court's 
ruling in Hollingsworth v. Perry, which result
ed in the allowance of same-sex marriage in 
California, did not invalidate or change the 
existing California laws for registered domes
tic partners.22 Accordingly, registered domes
tic partners in California continue to have the 
same rights, protections, and benefits, and are 
subject to the same responsibilities, obliga
tions, and duties under California law as are 
granted to and imposed upon spouses, includ
ing tl1e application of state tax laws in the 
same manner as a married couple.23 

In the unlikely event that same-sex clients 
are seeking advice to choose between marriage 
or registered domestic partnership solely on 
the basis of the tax benefits and burdens, 
attorneys will need to look at the specific 
financial facts for the couple, specifically their 
earnings, their current and potential net 
worth, and the nature of their assets (includ
ing ownership of ERISA plans and IRAs). 
This level of analysis is necessary because 
while California's registered domestic partners 
are treated in the same manner as a married 
couple for California's state tax law pur
poses, the relationship is not recognized as a 
marriage under federal tax law.24 Revenue 
Ruling 2013-17, extending the protections 
and benefits of the federal tax law to married 
same-sex couples regardless of their state of 
residency, expressly does not apply to regis
tered domestic partnerships, civil unions, or 
other similar formal relationships recognized 
under state law. 

As described above, married same-sex 
couples in California will have now consistent 
filing status, exemptions, and other tax attrib
utes on both their state and federal tax 
returns. In contrast, registered domestic part
ners in California will essentially have two tax 
fi lings . Registered domestic partners are 
required to file their California state income 
taxes as married filing jointly or married fil
ing separately but are required to file as 
unmarried individuals on d1eir federal income 
tax returns.25 This results in the additional 
cost of separately prepared returns for the 



state and federal filings. 26 Under such cir
cumstances there are also numerous exclu
sions and deductions that are available to 
the domestic registered partners under Cali
fornia but not federal tax law. Examples 
include 1) an exclusion from gross income for 
employer-provided accident and health insur
ance for a registered domestic partner and his 
or her dependents,27 2) an exclusion from 
gross income for medical expense reim
bursement paid by the employer for a regis
tered domestic partner and his or her depen
dents, if the expense was not previously 
deducted,28 3) an itemized deduction for 
medical expenses for a registered domestic 
partner and his or her dependents, 29 4) a 
deduction for long-term health insurance 
expenses paid for a registered domestic part
ner and his or her dependents,30 and 5) a 
deduction for self-employed health insurance 
expenses incurred for a registered domestic 
partner and his or her dependents.31 There 
may, however, be some federal income tax 
benefit to registered domestic partnership 
based on the division of community income. 
While the IRS does not recognize a regis
tered domestic partnership as a marriage 
for federal tax law purposes, it does recog
nize that the relationship creates community 
property and specifically community income 
pursuant to California state law. 32 Accord
ingly, for federal tax purposes, the register
ed domestic partners must each report half 
the combined community income earned by 
the partners on their unmarried individual 
tax returns. 33 These and other federal income 
tax considerations for registered domestic 
partners are comprehensively addressed at 
the IRS Web site. 34 

The current and potential net worth of the 
clients is important in assessing the gift and 
estate tax benefits that may be lost in a reg
istered domestic partnership but are available 
in a marriage. California does not have an 
independent gift or estate tax, while the ben
efits of an unlimited marital deduction for fed
eral gift or estate tax purposes or portability 
for federal estate tax purposes are only avail
able to a married couple. Similarly, only fed 
eral law governs the benefits of an inherited 
ERISA plan or IRA, which are only available 
to a married couple. 

Although each situation is unique, from a 
tax perspective marriage is likely to be a bet
ter option than registered domestic partner
ship for same-sex couples in California. 

Preparing Records for Refund Claims for 
Closed Years 

One very important tax issue remains open 
post-Windsor and the IRS rulings. If Section 
3 of DOMA is unconstitutional, should tax
payers who paid tax liabilities in excess of the 
true amount owed because of the then-appli-

cation of DOMA be barred from seeking 
refunds just because the tax year at issue is 
closed? While the income tax liability for a 
married same-sex couple is as likely to 
increase as to decrease if an amended income 
tax return is filed, for gift and estate tax pur
poses the change is always in the taxpayer's 
favor if gifts or bequests were made to or in 
trust for the benefit of a same-sex spouse 
that qualifies for the unlimited marital deduc
tion. The availability of the unlimited mari
tal deduction would ameliorate either the 
reported decrease in the gift and estate tax 
exemption and/or eliminate a transfer tax 
that was due for such gifts and bequests. It is 
anticipated that there will be at least one 
taxpayer who has incurred such a tax liabil
ity for a dosed tax year who will pursue a 
challenge. If such challenge is successful, sim
ilarly situated taxpayers should assemble 
appropriate documentation now and be pre
pared to file their refund claims for closed tax 
years promptly. 

The Windsor case and subsequent guid
ance from the IRS means a major change in 
the tax lives of same-sex couples in California, 
including married couples and those con
templating marriage, as well as those whose 
same-sex marriage has ended by death or 
divorce. These clients may require guidance 
from their tax attorney in changing their 

income, gift, and estate tax plans post
Windsor or in filing for income, gift, or estate 
tax refunds pursuant to Revenue Ruling 
2013-17, or both. Tax attorneys should also 
be prepared to work with their clients to 
comply with future guidance from the IRS or 
to take advantage of a future successful chal
lenge that may allow for tax refunds in closed 
tax years. • 
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in Civil Unions, http://www.irs.gov/uac/Answers-to 
-Frequently-Asked-Questions-for-Registered-Domestic 
-Partners-and-Individuals-in-Civil-Unions. 
34 See http://www.irs.gov/uac/ Answers-to-Frequently 
-Asked- Questions-for-Registered-Domestic-Partners 
-and-Individuals-in-Civil-Unions. 
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